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Justice David Borden

* * *


I am delighted to be here this afternoon, to open this very important program by giving the historical background of Gideon v. Wainwright.
  When Lin Fan, one of the members of the Public Interest Law Journal, first extended the invitation to me to be part of the program, I was quite flattered to be asked.  "They must think I'm a pretty smart guy and have special expertise," I quickly thought.  Then when I saw the list of the other participants, I began to get a better idea of why I was asked.  I think the answer to that question is simpler than I first thought.  The real reason, I think, is that Gideon was decided so long ago--1963--that there aren't that many lawyers still around who are old enough to have been around when it was decided.  So I guess my principal qualification for today is that I'm old.  In fact, as I look around me today, it seems that, of the panelists, only Jack Zeldes and I fit that distinguished category.  As for the other panelists, I suspect that, if they were even living in 1963, they certainly had not yet learned to say "stare decisis."


Be that as it may, I'd like to divide the historical background of Gideon into three parts.  The first is its jurisprudential history or background--what cases had preceded it, what did those cases say, and how did Gideon get decided as it did?  The second is what I call the personal history of the case--and by this I mean, who were some of the people involved in it--aside from Clarence Gideon himself--and what happened to them in their later careers?  And the third is what I call the local history of the case--and by this I mean, what was it like then, here in Connecticut, insofar as the right to be represented by a public defender was concerned, and how were things different then from how they are now?


I'd like to begin my brief exploration of the legal background of the case by emphasizing--from the viewpoint of the year 2003--how unthinkable the law of the right to counsel in a criminal case was before the case was decided.  To our twenty-first century minds, the idea that an indigent criminal defendant did not have the absolute right to appointed counsel, under the United States Constitution, in a felony prosecution, is simply bizarre.  Such a right is so self-evident to us that it is hard to imagine that presumably intelligent judges had decided otherwise.


But let's go back just thirty years before Gideon, to the famous Scottsboro Boys case, Powell v. Alabama, decided by the United States Supreme Court in 1932.
  In that case, seven poor, illiterate young black men were convicted of raping two white women while on a freight train traveling through Alabama, and were sentenced to death.  The crimes were alleged to have been committed on March 25, 1931; they were indicted on March 31; and the trial was held on April 6--speedy justice, indeed.  They were not afforded counsel, although the presiding judge magnanimously appointed all of the members of the local bar as their counsel, none of whom actually appeared in that capacity--and in fact one of whom volunteered to help the prosecution.


The Supreme Court reversed, in the following very limited holding:

All that is necessary now to decide, as we do decide, is that in a capital case, where the defendant is unable to employ counsel, and is incapable adequately of making his own defense because of ignorance, feeble mindedness, illiteracy, or the like, it is the duty of the court, whether requested or not, to assign counsel for him as a necessary requisite of due process of law; and that duty is not discharged by an assignment at such a time or under such circumstances as to preclude the giving of effective aid in the preparation and trial of the case.
  

Think of it: in 1932--even in a capital case--the indigent defendant, in order to get appointed counsel, would have to be incapable of defending himself by virtue of ignorance, feeble mindedness, illiteracy or the like.  In fact, it was not until 1961, twenty-nine years later, in Hamilton v. Alabama, that the Court squarely held that counsel was absolutely required in a capital case.
  So, what we would now regard as unthinkable--that an indigent defendant, facing the death penalty, might have to defend himself--was quite thinkable until 1961.


Meanwhile, however, in 1942, the Supreme Court had also decided Betts v. Brady.
  Mr. Betts was charged with robbery in Maryland.  By the way, you can search the entire Supreme Court opinion and not find out Mr. Betts' first name; he is referred to only as "the petitioner," and his full name does not even appear in the heading of the case.  In any event, Betts told the trial court he couldn't afford counsel, and asked for counsel to be appointed for him, but his request was denied because it was the local custom to appoint counsel only for indigent defendants who were charged with rape or murder.  After a bench trial, in which he represented himself, he was convicted and sentenced to eight years.
  The United States Supreme Court declined to hold that due process required counsel in every criminal prosecution, or even in this particular one, because, after all, the issues in the case were identity and alibi--presumably not very complex issues, in the Court's view--Betts was forty-three years old, of ordinary intelligence, and had once before pleaded guilty to larceny and, therefore, in the Court's words, was "not wholly unfamiliar with criminal procedure."
  Betts came to be understood as standing for the proposition that, in a non-capital felony prosecution, an indigent defendant was not entitled to counsel unless there were special circumstances requiring such an appointment.  This was the special circumstances rule--which played a significant role in how Gideon v. Wainwright was later argued to the Supreme Court.


This, then, was the state of the law on August 4, 1961, when Clarence Gideon appeared for trial in a courtroom in Panama City, Florida, charged with the felony of breaking and entering a pool hall with intent to commit petty larceny therein.  Gideon asked the court to appoint counsel to represent him.  The following colloquy occurred: 

The court:  "Mr. Gideon, I am sorry, but I cannot appoint counsel to represent you in this case.  Under the laws of the State of Florida, the only time the court can appoint counsel to represent a defendant is when that person is charged with a capital offense.  I am sorry, but I will have to deny your request to appoint counsel to defend you in this case."

Gideon: "The United States Supreme Court says I am entitled to be represented by counsel."

Gideon was quite wrong, of course.  The Court had said no such thing.  The state of the law was that counsel was required in capital cases, and in other felony cases only where there were special circumstances.


And there were no special circumstances for Clarence Gideon.  He was fifty-one years old, he had been in and out of prison for much of his life, and he had served time for four previous felonies.
  By comparison to Mr. Betts, presumably because Gideon was even more familiar with the workings of the criminal law, he was even more qualified to represent himself.


Which he did--he made an opening statement, cross-examined the state's witnesses, presented his own witnesses, although declining to testify himself, and made a short argument to the jury emphasizing his innocence.  He was convicted, and sentenced to five years imprisonment.
  While in prison, he hand wrote, in pencil, a five page petition for certiorari and sent it to the United States Supreme Court.
  


And the Court accepted the petition.  The Court appointed counsel to represent Gideon before the Court, and on March 18, 1963, the Supreme Court overruled Betts v. Brady, and held, for the first time in our nation's history, that due process of law requires that an indigent defendant, charged with a felony, is entitled to the appointment of counsel, without regard to special circumstances.  The Court stated: 

In our adversary system of criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him.  This seems to us to be an obvious truth.  Governments, both state and federal, quite properly spend vast sums of money to establish machinery to try defendants accused of crime.  Lawyers to prosecute are everywhere deemed essential to protect the public’s interest in an orderly society.  Similarly, there are few defendants charged with crime, few indeed, who fail to hire the best lawyers they can get to prepare and present their defenses.  That government hires lawyers to prosecute and defendants who have the money hire lawyers to defend are the strongest indications of the widespread belief that lawyers in criminal courts are necessities, not luxuries.  The right of one charged with crime to counsel may not be deemed fundamental and essential to fair trials in some countries, but it is in ours.  From the very beginning, our state and national constitutions and laws have laid great emphasis on procedural and substantive safeguards designed to assure fair trials before impartial tribunals in which every defendant stands equal before the law.  This noble ideal cannot be realized if the poor man charged with crime has to face his accusers without a lawyer to assist him.
 


Although Justice Black's majority opinion is certainly eloquent and stirring, in my view one gets a better sense of the case from Justice Harlan's concurrence, which pointed out that the special circumstances rule had been in fact substantially eroded in reality.
  Underlying Betts, of course, had been a fundamental principle of federalism: that the national government generally ought not to interfere with the workings of state criminal procedure and, therefore, ought to let the states sort out such questions as when counsel is required.  Although not explicitly, Gideon implicitly--and happily--swept aside that particular aspect of federalism.


And this brings me to the second part of my history, the personalities involved in Gideon v. Wainwright in the Supreme Court.  It is a fascinating line-up.  First, the lawyer whom the Supreme Court appointed to represent Clarence Gideon was a man named Abe Fortas.
  Abe Fortas was one of the most prominent lawyers in the nation--and was a partner in the celebrated Washington firm of Arnold, Porter and Fortas.  He later was appointed to the Supreme Court by President Johnson.  Indeed, President Johnson later nominated Fortas to become Chief Justice of the United States, but Johnson was forced to withdraw that nomination to that post, and Fortas was forced to resign from the Court altogether, when it was disclosed that, while on the Court, he had accepted the first of a promised $20,000 lifetime annual payment from a prominent Las Vegas businessman named Louis Wolfson, who was a convicted felon.  Abe Fortas, by the way, never met Clarence Gideon in person, choosing to argue his case without traveling to the Florida prison to meet his client.


While preparing to write his brief for the Court in the summer of 1962, Abe Fortas had a young Yale law student working as a summer clerk in his office, by the name of John Hart Ely.
  It was John Hart Ely who came up with the principal argument, eventually used in Fortas' brief to the Court, to counter the federalism argument on which Betts v. Brady rested.
  Ely's argument was that, rather than further the notion of federalism, Betts in fact undermined federalism because it required federal courts, in applying the special circumstances rule, to interfere more often in individual state decisions and, thereby, caused more, rather than less, friction between the national and state governments.  One gets a sense of this argument in Justice Harlan's concurring opinion in Gideon.  


John Hart Ely later clerked for Chief Justice Earl Warren, and then was on the staff of the Warren Commission, which investigated the assassination of President Kennedy.  Ely then went on to become one of our nation's most celebrated and cited constitutional scholars, teaching at Yale, Harvard and Stanford law schools, and he served as Stanford's dean from 1982 to 1987, and, since 1996, taught at the University of Miami Law School.  Ironically, John Hart Ely died on October 25 of this year--less than three weeks ago--almost forty years and seven months from the day that Gideon was decided.


Who else was involved in Gideon v. Wainwright?


The American Civil Liberties Union had joined the case as an amicus curiae on Gideon's side and, by special leave of the Court, presented an oral argument as well.  That argument was presented by a lawyer named J. Lee Rankin.  J. Lee Rankin later became Solicitor General of the United States.


In addition, the Attorneys General of twenty-two states, including Connecticut, filed amicus briefs on behalf of Clarence Gideon.  Among those Attorneys General were three lawyers named Walter Mondale, of Minnesota; Edward McCormack, of Massachusetts; and Thomas Eagleton, of Missouri.
  


Walter Mondale later became United States Senator from Minnesota, Vice-president of the United States under President Jimmy Carter, unsuccessful Democratic candidate for President against President Reagan in 1984, and later, again, unsuccessful Democratic candidate for the U.S. Senate from Minnesota in 2002, filling in at the last moment for Senator Paul Wellstone, who while running for reelection was killed in a plane crash shortly before the election.  


Edward McCormack, the Attorney General of Massachusetts, was also the nephew of then Speaker of the United States House of Representatives, John McCormack, but, even more prominently, Edward McCormack was the person whom Teddy Kennedy beat for the Democratic nomination for Kennedy's very first term in the United States Senate in 1962.  


Thomas Eagleton later became United States Senator from Missouri, and then, in 1972, was George McGovern's first choice as his vice-presidential candidate, but Eagleton had to withdraw in favor of Sergeant Shriver (Ted Kennedy's brother-in-law), when it was disclosed that, many years before, Eagleton had undergone electroshock therapy for depression.


Who could have predicted in 1963 that all of these extraordinary individuals--Abe Fortas, John Hart Ely, J. Lee Rankin, Walter Mondale, Edward McCormack and Thomas Eagleton--who were brought together by Clarence Gideon's hand-penciled petition for certiorari to the United States Supreme Court, would play such prominent roles, not only in that important and historic decision, but in the public life of our nation?


And this brings me, then, to the third part of my history--the local, Connecticut version.  In 1917, Connecticut became the first state in the nation to create a statewide public defender system, consisting of a single public defender in each of the then eight counties, appointed by the judges of the Superior Court.
  Do not take from that, however, that this was in fact a very vast system.  Suffice it to say that, in 1963, when Gideon was decided, in Hartford County there was still only one public defender, a truly fine lawyer named Jim Cosgrove, who served only part-time in that position, and maintained a full time civil litigation practice as well.  Of course, unlike the crowded dockets of today, in 1963 the Superior Court heard cases only four days per week--Tuesday through Friday--and was in recess for the months of July and August, save for criminal arraignments and emergencies.  Indeed, the State's Attorney, John Labelle, was also part time, maintaining a full time civil practice in Manchester.


In 1966, Jim Cosgrove was joined by two part time assistant public defenders, John Byrne (who later became a Superior Court judge) and Arthur Giddon (not to be confused with Clarence Gideon), both of whom also maintained full time civil litigation practices.  In fact, Art Giddon, who later became the full time public defender for Hartford County, is here today, and I'd like to ask him to stand to be recognized.  Art and I have been friends for many years--he's even older than I am.  Art informs me that, by a quirk of history, Jim Cosgrove's predecessor as public defender for Hartford County was, believe it or not, a lawyer named Reinhart Gideon.  So we have Clarence Gideon, Rheinhart Gideon and Arthur Giddon, all connected by the right to appointed counsel.  What would a linguist like Noam Chomsky make of that?


In preparing for today's remarks, I tried to find out what the judicial budget was for the public defender system in 1963, but unfortunately, those figures are not even available in the judicial archives.  But we do know, as Susan Storey will undoubtedly tell you later, what the current budget for the statewide public defender's commission is.  It is more than 34 million dollars--with approximately 200 attorneys, 60 investigators, and 40 social workers.  Without denigrating at all how much more there is to be done, I cannot but remark: how far we have come in forty years!


This, then, is part of the history and background of Gideon v. Wainwright.  Please keep it in mind as you listen and learn from the other speakers on the program.  It is, in my view, an extraordinary and fascinating history--filled with tragedy, irony and, ultimately, honor.   Thank you.

� Gideon v. Wainwright, 372 U.S. 335 (1963).


� Powell v. Alabama, 287 U.S. 45 (1932).


� Id. at 49.


� Id. at 71.


� Hamilton v. Alabama, 368 U.S. 52 (1961).


� Betts v. Brady, 316 U.S. 455 (1942).


� Id. at 456-57.


� Id. at 472.


� Gideon, 372 U.S. at 337.


� Anthony Lewis, Gideon's Trumpet 10 (1964).


� Gideon, 372 U.S. at 337.


� Lewis, supra note 10, at 4.


� Gideon, 372 U.S. at 344.


� Id. at 351-52.


� Lewis, supra note 10, at 50-51.


� Id. at 63.


� Id. at 122.


� Id. at 123.


� Gideon, 372 U.S. at 335.


� Id. at 336.


� See State v. Stoddard, 206 Conn. 157 (1988).






